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Introduction

The trade and keeping of wild animals for private ownership (hereinafter called exotic pets) poses risks to
animal welfare, public health and safety, environments and biodiversity. Historically, regulatory measures
impacting exotic pets were limited to banning the keeping of those animals that posed a physical danger
to the public (known as Negative List regulation). However, there is a growing acknowledgement that the

exotic pet trade must be further regulated to protect animals, people and the environment.

A regulatory tool that has gained popularity among policymakers is the Positive List — a list of animals that
may be kept as pets'. This tool is precautionary in nature, and if developed with care, prevents the keeping
of species that are not suitable as pets by individuals without specialized knowledge. Additionally, this tool
can help reduce the risks of zoonotic disease transmissions, the establishment of invasive alien species, and
the pressure on wild populations. It can also help address enforcement challenges, shelter capacity issues

and animal health challenges due to the lack of specialized veterinarians.

In Canada, municipalities and provinces have the competency to develop and implement Positive Lists in

their jurisdiction. This has resulted in a variety of Positive Lists throughout the country.

This document is a comparative analysis of Positive Lists in selected provinces and municipalities. By
discussing common pitfalls, gaps and challenges, the goal is to support those jurisdictions that are
considering implementing Positive Lists in the future and to support harmonization of the development and

implementation of Positive Lists throughout Canada moving forward.

Positive List Fundamentals

For Positive List regulations to be impactful, more is required than merely establishing a list of animals that

may be kept by members of the public. Fundamental considerations for Positive Lists include:

e Compiling a list of definitions to establish the scope of the Positive List.



e Understanding the interplay with existing Acts, Regulations, and/or By-laws and provide clarity on
supersession.

e Developing a robust set of clearly defined criteria which the list of species is based on.

e Establishing transitional provisions (e.g., grandfathering, specific conditions) for owners who have
non-listed animals when the Positive List comes into force.

e Formulating exemptions that allow the keeping of non-listed animal species by professionals in the
field (e.g., animal control facilities, veterinary offices, municipal zoos) or in other situations when all
clearly defined requirements are met.

e Ensuring enforceability of the regulation by competent authorities.

According to the European Court of Justice', the following criteria should also be met when developing and

implementing a Positive List regulation:

e Lists should be based on objective and non-discriminatory criteria.
e A publicly accessible procedure should be established to allow interested parties to request the
inclusion or removal of a species from the list. In addition, requests must be completed in reasonable

time, and rejections of requests should be substantiated and communicated.

Comparative Analysis Provincial Positive Lists

This analysis includes the Positive Lists of New Brunswick and Saskatchewan, with New Brunswick having the
oldest provincial Positive List in Canada and Saskatchewan one of the most recent ones. There is often a
dual responsibility in the protection of “exotic pets”. Exotic pets are wild animals and considered as such in
Canadian provincial regulations, which means that Positive Lists are often situated under provincial wildlife
laws. However, legal provisions on how these animals should be kept as pets can typically be found in animal
protection laws and regulations. This dual approach results in shared enforcement responsibilities for exotic

wildlife in most provinces.



New Brunswick

In New Brunswick, the Positive List regulation is part of the Wildlife Act". The Act makes a distinction
between wildlife and exotic wildlife, with the former being mostly indigenous to the province' and the

latter applying to all other species. The release of any exotic wildlife into the wild is prohibited.

A general prohibition also exists for the import, keeping, and export of species not listed as allowed, except
by authorization (e.g., permit). Othan than the authority of the minister to issue import, export, and keeping
permits for non-listed species, no mechanisms appears to exist for the public to request for the inclusion or
removal of species on the Positive List. The Lieutenant-Governor in Council may include any species or
subspecies to the existing listY, however the criteria to determine whether a species should be added to or

removed from the list are seemingly not defined.

New Brunswick has one single Positive List for mammals, amphibians, birds, and reptiles that may be kept
as pets without restrictions"i. No legacy provisions appeared to have been used, effectively requiring import

and keeping permits for non-listed species at the time of the enactment of the list.

The New Brunswick list contains 904 taxa, including 19 amphibian, 447 bird, 15 mammal, and 423 reptile
taxa. Strikingly, most of the species that are impacted by the list are not actually listed. The list includes 12

genera (e.g., Boa spp.) and 1 family (e.g., Psittaciformes spp.), representing 723, or 80% of species.

Saskatchewan

In Saskatchewan, the Positive List regulation is also part of the Wildlife Act"ii. Similar to other wildlife Acts,
native and non-native wildlife are defined differently. Interestingly, Saskatchewan defined wild species that
include any animal that is wild by nature, broadening considerations and protection for species not native

to the province. As in New Brunswick, the release into the wild of any exotic wildlife is prohibited.

A general prohibition also exists for the import, keeping, and export of species not listed as allowed except
by authorization (e.g., permit). Othan than the authority of the minister to issue import, export, and keeping

permits for non-listed species, no mechanism appears to exist in the regulations for the public to request



for the inclusion or removal of species on the Positive List. The minister may designate any species as
allowed or restricted and may consider risks to public health and safety, animal welfare, environment and

biodiversity, and the history of the species in captivity during that decision-making process™.

Saskatchewan uses an allowed /i and restricted /ist. The restricted list has two divisions, which seems to help
facilitate the transition from the old to the new regulations. All animals belonging to a species on the
restricted list must be reported to the minister*. All Division 7 listed species on the restricted /ist must be
disposed of within the period that is determined by the minister. Division 2 listed species on the restricted
list may be continued to be kept after it has been demonstrated to the minister that the animals were kept

by the person prior to the date on which these regulations came into force.

The permitted list in Saskatchewan includes 312 species, of which 10 species were listed as part of a family
(Psittacidae spp.). There are 43 amphibian, 412 bird, 9 mammal, and 197 reptile species which can be kept
without restrictions. The restricted, division 2 list, includes 195 species covering 20 amphibian, 66 bird, 35

mammal, and 74 reptile species.

According to a Saskatchewan representative®, the Positive List was identified as a better tool for risk
management than other alternatives because, as threatening situations arise in the future, such as the
emergence of new diseases or new invasive species, a Positive List would provide more flexibility. Other
advantages that were identified include removing permitting requirements for low-risk species and having

a robust, defendable and transparent decision-making process.

While not defined as such in the Regulations, according to the government representative the criteria used
for the development of the list included possible risks to public health and safety, establishment of invasive
species, risks to transmitting diseases to domestic animals and wildlife, conservation concerns in the range
country of the species and risks to animal welfare. A panel was created, made up of a wildlife health specialist,
exotic pet veterinarian, ecologist, pet industry representative, conservation officer, and an animal protection
officer, to establish the list. It is unclear whether this expert panel is still in existence and whether they

continue to advise the minister regarding possible listing changes.



Comparative Analysis Municipal Positive Lists

Almost all provinces and territories have regulated, to some extent, the keeping of exotic animals as pets,
with the most notable exception being Ontario. The lack of regulations in Ontario has resulted in numerous
municipalities taking it upon themselves to establish their own regulatory By-Laws, many including Positive
Lists. This section discusses the Positive List By-Laws of the Town of Newmarket, Town of Aurora, City of
Richmond Hill in Ontario and, because it is the largest city currently with a Positive List, the City of Montréal

in Quebec.

Positive Lists are typically incorporated in pet keeping or animal control By-Laws*. Noticeably, all By-Laws
reviewed, refer to domestic animals, rather than domesticated animals. As Décory (2019) explains, “’'Domestic’

m

should not be confused with ‘domesticated”. Domestic is something belong to or in relation with a home,
hour or family*i, while domesticated species are groups of animals that have undergone a process of genetic
change resulting in changes in both appearance and behaviour, which differentiates them from their wild

counterparts*".

Municipalities classify domestic and non-domestic animals but definitions vary. In Newmarket and Aurora, a
domestic animal is @ dog or cat kept by a person, while in Richmond Hill any animal kept by a person except
for livestock and wildlife is considered a domestic animal. The definition of domestic animal in Montréal is

the City's Positive List®.

The Positive List operates similar in municipalities as in prohibiting the keeping of animals, except for those
listed. Interestingly, Aurora is the only municipality that also addresses cross species breeding and the
production of hybridized individuals by prohibiting any hybrid species bred from one or both animal species

not listed on the Positive List.

All three municipalities in Ontario have defined transitional provisions, with Newmarket and Richmond Hill
requiring registration of non-listed animals within 90 days of the By-Law coming into force. The latter also
defined criteria that wi// be considered when determining a person may continue to keep their non-listed

animal(s). Criteria include animal welfare, public safety and nuisance risks®. In Newmarket, the Town may



impose conditions and terms for the continuation of keeping not-listed animals. This seems to be the same
in Montréal. Clear exemptions to Positive Lists are described in the Richmond Hill and Montréal By-Laws*'i

and include local authorities, veterinarians, academics and research institutions, shelters, and zoos.

As with the provincial laws, no mechanisms seem to exist for the public to request the inclusion or removal

of species on the Positive List. Defining the criteria on which Positive Lists are based is also lacking.

Unlike provincial laws, and except for Aurora, animal welfare provisions that apply to listed animals are
incorporated into the By-Laws, including humane and appropriate care and hygiene requirements. A limit

on the number of animals a person is allowed to keep is also specified in Richmond Hill and Montréal*i,

The listing of broad taxonomic categories is not uncommon in By-Laws, in fact, all reviewed municipalities,
except for Richmond Hill, use broad listing categories such as amphibians, arachnids, birds, reptiles of a
certain length, and species that are non-venomous. While the list for these municipalities is short on paper,
in reality it allows for the keeping of thousands of different species. Additionally, in Aurora and Montréal,
the scientific name is not stated for the species on the Positive List. Presumably, when referring to cats, dogs

and certain rodents, the intention was to only allow for the domesticated variaties of these species.

Richmond Hill, similar to the provinces, drafted a list of specific species allowed to be kept, which includes
0 amphibian, 291 bird, 13 mammal, and 74 reptile species. For the birds, identifying which Psittacidae spp.
are allowed is challenging because the animals were listed at different taxonomic levels. Interestingly
Richmond Hill also used a Negative Listing within their Positive List, allowing a// species of fishes except for
saltwater fishes*™. Additionally a// insects are allowed except for those that are venomous and poisonous.
Significant knowledge would be required to identify those insects that are allowed versus those that are

banned, given that there over 1 million described insect species.

A representative in Richmond Hill explained that the Positive List was drafted after their old By-law was
reviewed. While a Negative List was first considered, the understanding that a Positive List was simpler, less
risky, reduced the chances of “missing a species”, and was precautionary in nature eventually resulted in the
Positive List. During the development of the By-Law the City consulted with the local animal enforcement

authorities, animal welfare organizations, pet industry members, veterinarians, and neighbouring



municipalities. The representative mentioned that the greatest challenge was balancing the needs of the
industry while at the same time addressing the risks to exotic pet keeping. Also listing animals with the
lowest taxonomic rank (i.e., species) was experienced as a daunting task due to the high number of species
that exist, the lack of expertise and the short timeline. In the representatives opinion, these types of listx
should be developed and implemented by the Province rather than by individual municipalities, due to the

required resources, expertise and to ensure jurisdictional harmonization across the province.

Identified Gaps and Areas of Concern

Technically, all Positive Lists work in the same way, they list species or taxonomic groupings that may be
kept as pets. Unfortunately, that is where most of the comparisons stop. While the Ontario By-Laws have
similarities due to the tendency of municipalities to copy By-Laws from each other, the six reviewed lists and
the framework on which the lists are constructed significantly differ. Below is an overview of key gaps and

areas of concern that were identified during this analysis.

e Allowed species vary from one jurisdiction to another: This creates a patchwork of different animal
species lists that may be confusing to pet owners, residents, businesses and others, that may

encourage illegal trade and that may make consistent enforcement exceptionally difficult.

e Lists contain taxonomic groupings rather than species: Identifying which species belongs to a
taxonomic grouping requires significant expertise, and can unintentionally result in allowing a large

number of individual species to be kept, even if they are unsuitable for pet keeping.

e Clear consistent definitions and criteria are lacking in regulations: While some jurisdictions have
indicated they considered animal welfare, public health and safety, and trade impacts on biodiversity
loss during the establishment of their lists, none were defined in the Acts, Regulations, or By-Laws.

For Positive Lists to hold up to public and judicial scrutiny a robust, unambiguous, and transparent



process must take place, which should ensure that interested actors understand why this policy tool

is used and have access to a clear rationale for the (non)listed species.

Mechanisms for review of the list to add or remove species: The list of animal species that may be
kept as pets should reflect our ever expanding understanding of animal welfare, zoonotic disease
risks, and biodiversity loss. A pathway must exist for relevant stakeholders to petition the government
with new evidence for them to consider and to make an informed decision to add or remove a
species from the list. However, review mechanisms can only exist when clear criteria for the listing of

species is defined.

Ensure that exemptions are provided to competent parties: A pathway must be created for non-listed

animal species to be taken in and cared for when they are detected in the community.

Questionable role of the pet industry in the development of Positive List regulations: During
interviews with jurisdictional representatives it became apparent that either the pet industry had
undue influence on the development of Positive List regulations (i.e., Saskatchewan omitting animal
welfare experts and/or NGOs from their expert panel), or were perceived as unnecessarily antagonistic
during the consultation process. With one representative stating: “while the minority of people keep
these animals, during the process they started to look like a majority (...) which may result in Council
saying it's not worth it anymore because of all the complaints”. Positive List regulations should be
based on scientific evidence and are put in place to ensure the order, safety, and well-being of

animals and residents in a jurisdiction.

Recommendations




Positive List regulations are gaining local, national, and international traction because of their simple, clear,
and precautionary approach and because this one tool can address multiple policy concerns such as animal
welfare, public health and safety and threats to biodiversity. Nevertheless, to ensure Positive Lists achieve
what they are set out to do, a more coherent approach is needed for the development, implementation and

enforcement of these lists. Below a set of recommendations that will lead to a more coherent approach:

Scope

As stated in the analysis Positive List regulatory frameworks can be developed in several ways. Saskatchewan
for example established an expert group to provide recommendations when formulating their lists. In an
ideal world independent experts would come together to establish an assessment process framework and
subsequently use that framework to assess which species should be listed. This process however takes time
and resources which jurisdictions may not have. Instead what jurisdictions could opt for is to define a clear
but limited scope, and create a list accordingly. For example, development of a Positive List may primarily
focus on public safety, or perhaps on specific characteristics of animal species that make them clearly
unsuitable for pet keeping (e.g., very long lifespan, wide-ranging, nocturnal lifestyle). An important starting
place is to identify those animals that are currently bred, traded and kept in the community. This can be
done by surveying pet stores, searching for local breeders online, and surveying pet owners in the community
to inquire about the species they keep. It is recommended that species which are not present in the
jurisdiction at the time are omitted from the analysis and the list, this is to prevent welcoming new or
unknown risk that are inherent to the trade of exotic pets. Instead, when there is a desire of actors in the
pet trade to introduce a new species in the jurisdiction, they can provide evidence to show why the species

meets the conditions/scope of the Positive List.

Clear criteria

The Positive List regulatory approach is an exceptional simplification tool, because it lists animal species

that may be kept as pets. However, throughout this analysis, it became clear that the simplification and



clarity is often lost due to the lack of defined detailed criteria and the listing of lower taxonomic groups
(comprising large numbers of species) rather than at species-level. Defining clear criteria is the foundation
to ensure that a Positive List regulation is unambiguous, can be applied consistently, is transparent and
enforceable, and allows for adjustments in the future. This doesn’t mean that criteria have to be
complicated or numerous but they do need to be defined. As well, explanation and clarifications should be
provided to make sure definitions are understandable and not subject to interpretation. For example,
instead of merely stating that a criterion is "public safety”, it could be further defined, indicating that it
applies to any animal species able to kill or severely maim/injure a person due to their physical
characteristics (e.g., big claws, teeth, weight, speed) and/or behavioural tendencies (e.g., predator,
territorial). Clear criteria will address problematic ambiguities which will also help support jurisdictions who

defend their laws against possible legal challenges from stakeholders.

Harmonization and collaboration

For Positive Lists to be successful, fair and enforceable it will be essential to have similar lists across
jurisdictions where these are implemented. Provinces and Territories should be working together to ensure
that Positive Lists and accompanying regulations are coordinated. If this responsibility is downloaded to
municipalities, existing collaborative municipal platforms should be utilized to work on Positive List By-
Laws template that can be circulated and adopted by individual jurisdictions. At the same time a
depository should be created where relevant documentation can be stored, consulted and shared. For
example, Saskatchewan had the most elaborative decision-making process of the 6 jurisdictions that were

analyzed in this review, it's a missed opportunity that their analysis hasn't been made publicly available.

Complimentary measures to strengthen Positive Lists

Positive List regulations are an important tool to address the risks of exotic pet ownership, however a lack

of awareness or enforcement capacity can endanger the effectiveness of the regulation. Therefore it is



recommended that in addition to a transparent development process, there must also be clear
communication once the tool is in place (see e.g., Saskatchewan website™). An additional complimentary
measure could be providing husbandry guidelines for those species on the Positive List and ensuring that
enforcement officials are properly trained and resourced to address any pet keeping that is no longer

legal.

Summary

The keeping of exotic pets is widespread in Canada and the potential and realized issues related to those
exotic pets brings with them animal welfare and public health and safety issues and negative impacts on
biodiversity. That why workable, comprehensive regulatory measures, such as Positive List regulatory
regimes, are needed to mitigate these risks. This analysis provides a preliminary overview of the
complexities of Positive List regulations that determine which animal species may be kept as pets. A
review of two provincial and four municipal Positive Lists regulations highlights the need for establishing a
clear scope and criteria prior to deciding which animals may be listed. It also demonstrates that while
transitional provisions should be defined, to provide clarity regarding what will happen with animal
species that are no longer allowed but are already in possession, this doesn’t always occur. Similarly, these
lists should be subject to change as science evolves, nevertheless none of the Regulations or By-Laws
establishes a clear mechanism how interested actors can request a change for the up-listing or removal of

a species from the list.

This analysis also finds little consistency among Positive Lists and the frameworks on which they are

developed. The listing of higher taxonomic groups is problematic and likely results in the unintended



inclusion of many species. Recognizing the challenges in resourcing relevant, credible information and

independent expertise five recommendations are made below. They are:

1. Set a clear scope based on the animal species bred, traded and kept in the jurisdiction. The scope
can be as small or as wide as appropriate depending on the expertise, capacity and resources
available in the jurisdiction.

2. Define criteria as clearly and narrowly as possible, and ensure they are communicated publicly.

3. Base lists as much as possible on the lowest taxonomic grouping (preferably at the species level)

4. Establish transitional provisions for owners who have non-listed animals when the Positive List comes
into force.

5. Establish a fair process that allows interested stakeholders to request animal species’ list additions
or deletions but that requires applicants to provide meaningful, comprehensive evidence in support

of their recommendations.

Finally, Positive List regulations can most effectively and efficiently be enforced when adjacent
municipalities, regions, provinces and territories implement similar lists. It is therefore recommended that
any jurisdiction considering Positive Lists attempt to harmonize their lists with other jurisdictions, wherever

possible.

Positive List regulatory frameworks are growing in number and are here to stay. This review of several
existing Positive Lists and their development processes should provide jurisdictions considering Positive
Lists with useful insights and lessons regarding the formulation and implementation of Positive List
regulation in their own jurisdictions. Positive Lists are an efficient and effective way of protecting
vulnerable animals from neglect and abuse, of safeguarding public health and safety and play a role in

stemming the tide of biodiversity loss.
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